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'BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

KATHERINEH. HARRIS,

Supreme Court No. 39968

Claimant/Appellant,
v.

INDEPENDENT SCHOOL DISTRICT NO.1 ,
Employer, and IDAHO STATE INSURANCE
FUND, Surety,
Defendants/Respondents.

AGENCY RECORD
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STATE OF IDAHO
r-~~~~::::-::---=-....,
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BY:
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DEFENDANTS: INDEPENDENT SCHOOL DISTRICT NO.1
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BY:
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LIST OF EXHIBITS
REPORTER'S TRANSCRIPT:

TAKEN DECEMBER 3, 2010 RE:
KATHERINE H. HARRIS TO BE
LODGED 'VITH THE SUPREME COURT.

CLAIMANT'S EXHIBITS:
A.
B.
C.
D.

G.
H.
1.

St. Joseph Regional Medical Center records
Tri State Memorial Hospital & Pain Clinic records
Valley Medical Center records
Additional Orders from Claimant's Care Provider at Valley Medical Center records
Spokane Brain & Spine John J. Demakas, M.D., records
Correspondence Ned Cannon to Robert C. Colbert, M.D., & IME Report
Correspondence Ned CaImon to Wynn Mosman re: Idaho Code §72-804 sanctions
Excerpts Katherine Harris' personnel file with Independent School District
Premier investigation reports to Defendants

DEFENDANTS' EXHIBITS:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

A - Valley Medical Center records
B - Kurt A. Bailey, D.C. records
C - St. Joseph's Medical Center records
D - S.P.O.R.T. Physical Therapy Clinic records
E - Tri State Memorial Hospital records
F - Lewis & Clark Orthopaedics records
G - Spokane brain & spine records
H - Warren J. Adams, M.D., records
I - Social Security Administration records
J - Jeffrey Larson, M.D., records
K - Robert C. Colburn, M.D., records
L - Breakdown of benefits records

DEPOSITION:

Kurt Bailey, D.C., taken 1/4/11 and filed 2110/11

ADDITIONAL DOCUMENTS:
1.
2.
3.
4.
5.

Claimant's Brief (Memo) filed 4/11111
Defendants' Brief filed 5/2/11
Claimant's Reply Brief (Memo) filed 5/18/11
Defendants' Reply filed 5/20/11
Claimant's Motion Re: Reply Brief (Memo) filed 5/24111

LIST OF EXHIBITS (docket 39968-2012 RE: KATHERINE HARRIS) - (i)

JUDICIAL DIVISION, P.O.

SEND ORIGINAL TO: INDUSTRI

BOISE, IDAHO 83720-0041

WORKERS' COIV[PENSATION
CO~IPLAINT

CLAIMANT'S (INJURED WORKER) I\AME A:,\D ADDRESS

CLAIMANT'S ATTORNEY'S "iAME, ADDRESS, A"iD TELEPHONE Nl'MBER

Katherine H. Harris
] 234 Burrell Avenue
Lewiston, ID 83501

Ned A. Cannon
Smith, Cannon & Bond, PLLC
508 8th Street
Lewiston, ID 83501

TELEPHO"'E "'LMBER: (208) 746-3972
B1PLOYER'S NAME A"iD ADDRESS (at time of injury)

WORKERS' COMPENSATlO"i INSURAC-;CE CARRIER'S
(NOT ADJUSTOR'S) NAME AND ADDRESS

Independent School District No.1
3317 12th Street
Lewiston, Idaho 83501

State Insurance Fund
1215 W State Street
P.O. Box 83720
Boise, ID 83720-0044
DATE OF INJURY OR MA"iIFESTATIOC-; OF OCCCPATlOC-;AL DISEASE
1-9-2008
WHEN INJURED. CLAIMA"iT WAS EARNI"iG A"i AVERAGE WEEKLY WAGE

2-2-1956
531-72-0299
STATE Al\D COC:,\TY \:'\ WHICH INJURY OCCURRED

OF: $556.80pCRSt'A]\TTO IDAHO CODE
Nez Perce
DESCRIBE HOW I:,\JLRY OR OCCUPATIONAL DISEASE OCCURRED (WHAT HAPPENED)

72-419

Claimant is a school bus driver for Independent School District No.1. She suffered a back, neck, shoulder and
head injuries, among others; when she fell down the stairs of her school bus, at the conclusion of her shift.
NATl:RE OF MEDICAL PROBLEMS ALLEGED AS ARESULT OF ACCIDENT OR OCCUPATlO"iAL DISEASE
Back, neck, shoulder and head injuries, among others.
WHAT WORKERS' COMPENSATlO!'i BENEFITS ARE YOU CLAIMING AT THIS TIME?
All benefits including, but not limited to, medical, doctor, hospital, and surgical expenses, therapies and
rehabilitation, retraining, if necessary, TTD, PPI, PPD, medical mileage and travel expenses, atto~ey fees and
costs.
TO WHOM I"OTICE WAS GIVE",

DATE ON WHICH NOTICE OF I;\iJURY WAS GIVE"i TO EMPLOYER

Leon Hall

119/08
HOW NOTJCE WAS CIY!':N:

o ORAL

o WRITTE;\i

0' OTHER, PLEASE SPECIFY

Such ",,,,•. ,,,~.-.,, were on the scene and found Claimant.
ISSUE OR ISSUES INVOLVED
Liability and compensability of neck, back, shoulder and head injuries; benefits and extent of benefits to be
paid to Claimant; Claimant's attorney fees and costs of litigation as a result of Employer/Surety's \\Tongful and
umeasonable cessation of benefits.
DO YOU BELIEVE THIS CLAIM PRESE"iTSANEW QUESTION OF LAW ORA COMPLICATED SET OF FACTS? 0 YES 0' I"O IF SO. PLEASE STATE WHY.

NOTICE: COMPLAINTS AGAINST THE INDUSTRIAL SPECIAL INDEMNITY FUND MUST BE IN ACCORDANCE
WITH IDAHO CODE § 72-334 AND FILED ON FORM I.e. 1002

ICIOO! (Rev. 3/01120(8)

(COMPLETE OTHER SIDE)
Appendix 1

/

PHYSICIANS WHO TREATED CLAIMANT (NAME ANf

Keal Clinger, ~~1.D., St. Joseph
Center, 415 6th Street, IJe"\viston,
83501;
John Demakas, M.D., Spokane Brain and Spine, 801 West 5th Street, Suite 210, Spokane, WA 99204;
Carmen Stolte, F.N.P., Valley Medical Center, 2315 8th Street, Lewiston, ID 83501;
. Kirk \\bite, M.D., Tri-State Memorial Hospital, 1221 Highland Avenue, Clarkston, WA 99403; and
?v1ark W. Peterson, M.D., Valley Medical Center, 2315 8th Street, Lewiston, ID 83501.
WHAT MEDICAL COSTS HAVE YOt: INCl'RRED TO DATE?

Unknown

IF ANY?

WHAT NIEDICAL COSTS HAS YOUR EMPLOYER

Unknown

WHAT MEDICAL COSTS HAVE YOU

IFANY?

Unknown

~YES

I AM INTERESTED IN MEDIATING THIS CLAIM, IF THE OTHER PARTIES AGREE.

0

NO

DATE
SIGNATURE OF CLAl'VIA'\T OR ATTOR:"iEY:

IO·IS.

TYPE OR PRINT NA,\IE:

-=rLH~~~~:::=:::L!:::::::'::==---~----':~::"::'-~~~

Ned A. Cannon, Attorney

PLEASE ANSWER THE SET OF QUESTIONS IIVlMEDIATELY BELOW
ONLY IF CLAIM IS MAJ)E FOR DEA~rH BENEFITS
"AME Al'.'D SOCIAL SECURITY NUMBER OF PARTY
FlLlNG COMPLAIC'lT

DATE OF DEATH

RELATION TO DECEASED CLAIMANT

WAS FILING PARTY DEPENDENT ON DECEASED?

0

DYES

DID FILING PARTY LIVE WITH DECEASED AT TIME OF ACCIDENT?
DYES

NO

01"0

CLAIMANT MUST COMPLETE, SIGN AND DATE THE ATTACHED MEDICAL RELEASE FORM

....--/vI hereby certify that on the

CERTIFICATE OF SERVICE

/:::> day of October, 2008, I caused to be served a true and correct copy of the foregoing Complaint upon:

EMPLOYER'S NAME AND ADDRESS

SURETY'S NAME AND ADDRESS

Independent School District No.1
3317 12th Street
Lewiston, Idaho 83501

State Insurance Fund
1215 W State Street
Boise, ID 83720-0044

via:

o

personal service of process

o

regular U.S. Mail

via:

o

personal service of process

-"Signature

Print or Type Name

NOTICE: An Employer or Insurance Company served with a Complaint must file an Answer on Form I.C 1003
with the Industrial Commission within 21 days ofthe date of service as specified on the certificate of mailing to avoid
default. If no answer is filed, a Default Award may be entered!
Further information may be obtained from: Industrial Commission, Judicial Division, P.O. Box 83720, Boise, Idaho
83720-0041 (208) 334-6000.
(COMPLETE MEDICAL RELEASE FORM ON PAGE 3)

Patient Name: Katheri.'1e H. Harns

Use

Medical Record Number:_ _ _ _ _ _ _ __

Birth Date:

o Pick up Copies
o Mail Copies
IJ) Confirmed by:

Address: 1234 Burrell Avenue, Lewiston, ID 83501
Phone Number: (208)

0

Fax Copies #_ _ _ _ __

SSN or Case Number:

AUTHORIZATION FOR DISCLOSURE OF HEALTH INFORM.-\TION
I hereby authorize --::----:--::-------,---::---:------,-------:-c:------ to disclose health information as specified:
Provider Name - must be specific for each provider

Insurance Company/Third Party Administrator/Self Insured EmployerlISIF, their attorneys or patient's attorney

Street Address
-------.-.~--.------------------------

City
Purpose or need for

State

Zip Code

(e.g. Worker's Compensation Oaim )

Information to be disclosed:
o Discharge Summary
o History & Physical Exam
o Consultation Reports
o Operative Reports
o Lab
o Pathology
o Radiology Reports
o Entire Record
o Other:

Date(s) of Hospitalization/Care: _ _ _ _ _ _ _ _ _ _ __

I understand that the disclosure may include information relating to (check if applicable):
o AIDS orHIV
o Psychiatric or Mental Health Information
o Drug/Alcohol Abuse Information

I understand that the information to be released may include material that is protected by Federal Law (45 CFR
Part 164) and that the information may be subject to redisclosure by the recipient and no longer be protected by
the federal regulations. I understand that this authorization may be revoked in writing at any time by notifying
the privacy offic.er, except that revoking the authorization won't apply to information already feleased in re"ponse
to this authorization. I understand that the provider will not condition treatment, payment, enrollment, or
eligibility for benefits on my signing this authorization. Unless otherwise revoked. this authorization will expire
upon resolution of worker's compensation claim. Provider, its employees, officers, copy service contractor, and
physicians are hereby released from any legal responsibility or liability for disclosure of the above information to
the extent indicated and authorized by me on this form and as outlined in the Notice of Privacy. My signature
below authorizes release of all information specified in this authorization. Any questions that I have regarding
disclosur may be directed to the privacy officer of the Provider specified above.

N/A
Signature of Legal Representative & Relationship to Patient/Authority to Act

Signature of Witness

Title

Date

Date
Com plaint - Page 3 of 3

SEND ORIGINAL TO: INDUSTRIAL COMM

N, JUDICIAL DIVISION, P.O. BOX 83720,

2008-002039ANSWER TO COMPLAINT
I.C. NO.

E, IDAHO 83720-0041

/

January 9, 2008

INJURY

[XJ The above-named employer or employer/surety responds to Claimant's Complaint by stating:

D The Industrial Special Indemnity Fund responds to the Complaint aaainst the ISIF by statina:

II

CLAIMANT'S ATTORNEY'S NAME AND ADDRESS
Nee Cannon
Attorney at Law
tn
508 a Street
lewiston, ID 83501

CLAIMANT'S NAME AND ADDRESS
Katherine H. Harris
cia Ned Cannon
508 8'" Street
I Lewiston, ID 83501

!
I
I

EMPLOYER'S NAME AND ADDRESS
Independent School District No. 1
3317 12th Street
Lewiston, ID 83501

WORKERS' COMPENSATION INSURANCE CARRIER'S
(NOT ADJUSTOR'S) NAME AND ADDRESS

I

TELEPHONE NUMBER:

A TIORNEY REPRESENTING EMPLOYER OR EMPLOYER/SURETY (NAME AND
ADDRESS)

Idaho State Insurance Fund
PO Box 83720
Boise, ID 83720-0044

ATTORNEY REPRESENTING INDUSTRIAL SPECIAL INDEMNITY FUND (NAME AND
ADDRESS)

Wynn Mosman
Mosman law Offices
PO Box 8456
Moscow, ID 83843

;:.- j

I

!T IS: (Check One)
Denied

Admitted

CRl

D

[gJ
[gJ

0
0

0

[gJ

1. That the accident or occupational exposure alleged in the Complaint actually occurred on or
about the time claimed.
2. That the employer/employee relationship existed.

3. That the parties were subject to the provisions of the Idaho Workers' Compensation Act.
4. That the condition for which benefits are claimed was caused partly

entirely

0

0

by an accident arising out of and in the course of Claimant's employment.

5. That, if an occupational disease is alleged, manifestation of such disease is or was due to the
nature of the employment in which the hazards of such disease actually exist, are characteristic of
and peculiar to the trade, occupation, process, or employment.

[gJ

0

6. That notice of the accident causing the injury, or notice of the occupational disease, was given
to the employer as soon as practical but not later than 60 days after such accident or 60 days of
the manifestation of such occupational disease.

[gJ

0

7. That the rate of wages claimed is correct. If denied, state the average weekly wage pursuant to
Idaho Code, § 72-419: $

[gJ

0

8. That the alleged employer was insured or permissibly self-insured under the Idaho Workers'
Compensation Act.

9. What benefits, if any, do you concede are due Claimant?
None,

IC1003 (Rev. 110112004)

(COMPLETE OTHER SIDE)

Appendix 3

I

Continued from fro
10. State with specificity what matters are
and your reason for denying liability, tos
with any affirmative defenses.
Entitlement to medical, doctor, hospital and surgical benefits, therapy and rehabilitation, retraining, TID, PPI, PPD, medical mileage and
travel expenses, attorney fees and costs.

Under the Commission rules, you have 21 days from the date of service of the Complaint to answer the Complaint. A copy of your
Answer must be mailed to the Commission and a copy must be served on all parties or their attorneys by regular U.S. mail or by
personal service of process. Unless you deny liability, you should pay immediately the compensation required by law, and not cause
the claimant, as well as yourself, the expense of a hearing. All compensation which is concededly due and accrued should be paid.
Payments due should not be withheld because a Complaint has been filed. Rule 3.0., Judicial Rules of Practice and Procedure under
the Idaho Workers' Compensation Law, applies. Complaints against the Industrial Special Indemnity Fund must be filed on Form I.C.
1002.
I AM INTERESTED IN MEDIATING THIS CLAIM, IF THE OTHER PARTIES AGREE.

DNa

~YES

DO YOU BEliEVE THIS CLAIM PRESENTS A NEW QUESTION OF LAW OR A COMPLICATED SET OF FACTS? IF SO, PLEASE STATE.
No

L

Amount of Compensation Paid to Date

Dated

PPI/PPD

ITO

Medical

$9.00

$2,109.68

$7,832.61

PLEASE COMPLETE

I hereby certify that on the

I) -( ~ D2

7~lr"tO'A~me~
/

CERTIFICATE OF SERVICE
day of December

CLAIMANT'S NAME AND ADDRESS

!

, 2008, I caused to be served a true and correct copy of the foregoing Answer upon:
EMPLOYER AND SURETY'S
NAME AND ADDRESS

INDUSTRIAL SPECIAL INDEMNITY FUND
(if applicable)

Katherine H. Harris
c/o Ned A. Cannon
508 atn Street
Lewiston, 10 83501

via:

o
~

personal service of process
regular U.S. Mail

via:

o
o

personal service of process
regular U,S. Mail

via:

o
o

personal service of process
regular U.S. Mail

Answer-Page 2 of 2

@

/

NED A. CANNON, ISB No. 2331
SMITH & CAl\J'NON PLLC
Attorney for Claimant
508 Eighth Street
Lewiston, ID 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
KATHY HARRIS,
Case No.: 2008-002039
Claimant,
CLAIMANT'S MOTION TO SUPPLEMENT
RULE X EXHIBITS

v.

INDEPENDENT SCHOOL DISTRICT NO.1
Employer,
and
STATE INSURANCE FUND,
Surety,

Claimant, Kathy H. Harris, hereby moves, under and pursuant to the Judicial Rules of
Practice and Procedure of the Idaho Industrial Commission, Rule 10C(2), to supplement
Claimant's Rule 10 Exhibits as follows:

1.
00311

Claimant's Exhibit E 00272 - 00310 to be supplemented by including Exhibit E

00323;and
2.

Replacing Claimant's Exhibit G, pages 00381, 00382, and 00383 with attached

CLAlMANT'S MOTIO~ TO
SUPPLEMENT RULE X EXHIBITS

Exhibit G, pages 00381, 00382, 00383, and 00384.
This motion is based upon the files and records herein, and upon the Affidavit of Ned
Cannon in Support of Motion to Supplement Rule X Exhibits, filed concurrently herein.
DATED this 6th day of April, 2011

SMITH & CANNON PLLC

CERTIFICATE OF SERVICE
I, Ned A. Cannon, declare that, on the date indicated below, I served a true and correct
copy of the Claimant's Motion to Supplement Rule X Exhibits and Affidavit of Ned A. Cannon in
Support 0[1vfotion to Supplement Rule X Exhibits on the Defendants via the methodes) indicated
below:
Via:
( ) U.S. Mail
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(X) Email (pdf attachment)

Wynn Mosman
Mosman Law Office
803 S. Jefferson
Suite 4
P.O. Box 8456
Moscow, ID 83843

Signed this 6th day of April, 2011, at Lewiston, Idaho.

~

A~:
Ned A. Cannon

CLAIMANT'S MOTION TO
SUPPLEMENT RULE X EXHIBITS

2

'

..

Exhibit E

03/0812011

10:18 SPOKANE BRAIN AND SPINE

(FAX)509 744 3499

P.001/001

.'"

John t6b\.l.k~~;fMD 'p\;!

I':'

Kathle'en\'lihi'tii;'ARt,/P' .',;;,
Liza Ciiilsoh: 'RN f:.:

03/0112011

Ned A. Cannon
Smith and Cannon, PLLC, Attorneys at Law
508 8th Street
Levviston, Idaho 83501
RE: HARt-rzIS,

KATHEfu~m

Dear Mr. Cannon:

I apologize for the tardiness to your response. I have reviewed Dr. Coburn's evaluation and I agree
with his conclusions. I must admit that I do not recall, nor do I have a retained copy of her
evaluation by Dr. Larsen, so I am not Sure where exactly what I was agreeing with in that particular
report.
Sincerely yours,

Ww\v.£pokanebrainandspine,com
801 West 5th Ave., Ste. 210
wv,w.spokanebrainandspine,com

8Ql West 5!hAve Sts. 210

Spokane. WA 99204

509.744,3490 509.7~A?(A

99204

'509.7443490
509.744.3499 ! FAX

Exhibit E 00311

Deborah J.
Fr'om:
Sent:

To:
Cc:
Subject:

Ned Cannon [Ned@smithcannonlaw.com]
Wednesday, February 09,2011 5:20 PM
Vannote, Deborah J.
Shannon Berry
RE: Dr. R.C. Colburn's 10-21-2010, IME report on Kathy Harris

Hi Debbie:
As mentioned before; I represent Dr. Demakas's patient) Kathy Harris; and still hope to have
a response from Dr. Demakas at his early convenience.
The insurance company hired Jeff Larson MD as its advocate and his overriding opinion is that

Kathy Harris is "faking", and he takes issue \vith Dr. Demakas' s comments that Kathy's trauma
could 'light up' symptoms from degenerative disc(s) and effect the need for surgery. The
insurance company is trying to beat up Kathy Harris with Dr. Demakas's few recent handwritten
words on Jeanne Kelsch's letter "r agree with Dr. Larson",
As shown in his submitted report that I forwal'ded to yow' office~ Dr. R. C. Colburn agreed
with Dr. Demakas and has worked to fairly present issues in the worker's comp case.
Kindly advise soonest.
Thank you, and best regards)
Ned
By: Ned A. Cannon
Smith & Cannon PLLC
Attorneys at Law·
508 Eighth Street
Lewiston> rD. 83501
Tel: (208) 743-9428
Fax: (208) 746-8421
ned@smithcannonlaw.com

I

f

I

'J-V

~

[VItY-JJILY
() d"p 3~.1V) . \
legally pri ifl~'d l))~'
',l.

This email and any attachments may contain confidential and/or
information~ which only the authorized recipient may receive and/or view.
If you are neither'
a noted nor intended recipient) please promptly delete this message and contact the sender at
the above address. Thank you.
-----Original MessageFrom: Vannote~ Deborah J. [mailto:dvannote@spokanebrainandspine.com]
Sent: TuesdaYJ January 18> 2011 2:48 PM
To; Ned Cannon
Subject: RE: Dr. R.C. Colburn's 10 21-2010) IME report on Kathy Harris
Hi Ned)
I talked to Dr. Demakas ahd I will print this off and high light it. He will review and
advise. Attached is his fee schedule and we will bill for review of records at price
indicated. Please acknowledge that you rec'd.
Thank you ..
Debbie
1

Exhibit E 00312

®

From:
Sent:
To:
Subject:
Attachments:

Attn:

Ned Cannon
Tuesday, January 18, 20111:16 PM
'dvannote@spokanebrainandspine.com'
FW: Dr. R.C. Colburn's 10-21-2010, (ME report
20110118124019008.pdf

Debbie Vannote.

Hi Debbie ... thank you.

on Kathy Harris

Ned

Dear Dr. Demakas:
I represent Kathy Harris in her work comp claim stemming from injuries suffered
when she fell from her Lewiston School Bus and injured her neck and back, among
other places, on January 9) 2008. Dr. R.C. Colburn was Kathy's Lel.viston mE
doctor and he agreed with your finding that Kathy's neck injury 'lit up' a
previously asymptomatic disc degeneration condition in her neck.
please review the attached report and signify whether or not your agree with Doc
Coburn's highlighted portions. Please note that Dr. Colburn is referencing your
records on Exhibit F, pages 316 & 317. Please continue your review and comment
through Exhibit F pages 321 and 323 (which is 'revised page 323).
Your response, notations and comments will be very helpful to me in helping
Kathy.
Thank you, and best regards)
Ned
By: Ned A. Cannon
Smith & Cannon PLLC
Attorneys at Law
508 Eighth street
Lewiston) 10. 83501
Tel: (208) 743-9428
Fax: (208) 746-8421
nedismithcannonlaw.com
This email and any attachments may contain confidential and/or legally privileged
information, which only the authorized recipient may receive and/or view. If you
are neither a noted nor intended recipient) please promptly delete this message
and contact the sender at the above address. Thank you.
-----Original Message----From: Client Admin
Sent; Tuesday, January 18, 2011 9:48 AM
To: Ned Cannon
Subject: Dr. R.C. Colburn's 18-21-2010, IME report on Kathy Harris
1

Exhibit E 00313

Lewis & Clark Bone, Joint & Spine Specialisfs
ORTHOPAEDIC

H~STITUTE

October 21/2010

lOBfRI C. (OOUP.N, M.D.

REGAN s, HANSEIt M.D,

lBlOY N. kEEN~ PA-C

MAR\IJN R. KYM/ M,D.

SlmN R, 80YEA, M.D.

JEREMY 8, OSfEWillER, PA{

TlMOiHY j, flOCK, M.D,
GREGORY D, DitlRlCH, M.D.

BRYAN j, BEARDSlEY. M.D.

BRET APAl~SON, PAC

J.ADNUllNEK, M.D.

KEllYIrt L.I,N!)[E. PA-C
(tIDy t KE-NE, CPA, FACINE
CHIEf EXECUTIVE OffICER

Ned A, Cannon, Attorney at Law
508 Eighth Street
Lewiston, ID 83501

RE:
S&C fII..E#

KATHY HARRIS
1387-001

Dear Mr. Cannon:

I saw Kathy Harris of! 10/21/10 for the purpose of an Independent Medical Evaluation as requested by
you. She was unaccompanIed at that evaluation which was explained to her as an evaluation for
informational purposes and that It was not a medical examination to provide 'advice or treatment to her
and that a report of this evaluation would be sent to you.

(

Ms. Harris relates that she has been the driver of a schoo! bus for some 18 years. On 1/9/08 after she
had parked her bus In the yard she fell off of the bus stairs as she was getting out. She does not
remember exactly how she fell or whether she hit somethfng and thinks that she may have been
unconsclous. She does remember that she ended up on the Icy ground and caned for help, and
eventually the emergency people came and transported her to the hospital emergency room where she
was examined, x-rayed, and then given a pain shot and sent home.
The emergency response report indicates that; patient unaware for sure but does not believe she lost
consdousness, Further noted \'tZlS that the patient has pain In light knee, lower back, and neck. The
12/21/10 emergency room report notes a 51 YO bus driver who states that she was walking down the
steps of her bus and her back gave out and she feil, stri~dng her knee. She is complaining of back pain
and neck pain. Also noted is that she said her back has been sore for the past couple of days but she
has had no trauma to It except for the fall today. Further noted is that she states her right knee Is
painful. She complains of pain In the upper back. Initially she does not complain of any low back pain,
Findings included a little bit of upper thoraclc tenderness that [s qUite diffuse and no midline neck pain to
palpatIon with some pain laterally and bilaterally in the upper and lower extremities. No external ~igns
of trauma were noted in the rlght knee. X-rays were obtained of the cervical spine which were normal
to reading in the ER. The imaging report Indicates moderate dIsc space narrowing at C5-6 and C6-7
with anterior osteophytic spurring and endplate sclerosis but no acute fracture or offset of the cervical
spine, The Impression on that emergency room visit was: fall with minor neck strain, knee contusion,
She was advised to take a few days off and was given a prescription fOr HYdrocodone-. -

Ms. Harris was seen at VaHey f"ledical Center by Carmen Stolte, NPt on 1/14/08, noting: fell Wed getting
off bus, loss of consciousness (, complains of back, nee'" and head pain, numbness In right fingers.
History Indicates that Kathy fell last vveek when getting off the bus. She hit her head and believes she
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may have lost consciousness. Since then she has had neck pain, shoulder pain, and low beck pain. She
was seen In the ER after It happened and had x·rays there. She has not had any therapy and has only
had pain medications to take. Pain was noted over the musculature in the neckt particularly on the
right, and tenderness over the paraspinal muscles of the lumbar spine. The Impression was: cervical
and lumbar strain. Medicatjop,s were provided and PT recommended.

1/21lffs~\ontinued

On followup on
with neck and low bacl< complaints, also noted headaches after
the physical therapy, and still reported numbl1ess and tingling in her fingers which were worse after PT
or activities such as driving. StraIght leg raising was positive bilaterally at 40 degrees for pain in the
back, X-rays of lumbar spine were obtained and an f'.1RI was planned due to pain radiating to legs with
worsening of pain over last week with lessening of adivity. A cervical MRI was also ordered due to
numbness and tingling In the hands and finQers and worsening of paIn.
FoUowup continued at apprOXimately weekly intervals with continuing complaints and no particular"
improvement with physiCal therapy. On 2/11/08 neck pain complaints continued as well as tingling
sensation. Cervical MRI was noted as showing a lot of degenerative changes with large spurs causing
some narrowing. Low back pain is noted as just as bad as It has been and pain in front of her thighs Is
still there. She did not feel that PT was he/ping much. The lumbar MRI Is noted as showing dIsc
degeneration and a disc herniation. A referral to Dr. Dietrich Is noted.
On 2J19/08 Ms. Harris undefV.lent an Independent NedIcal Evaluation by Dr. Adams. The histoi)'sedion
nates that at the time she fell her lower back had been bothering her for a couple of days prior to 1/9JOB
and note!,) that she was going down the steps and recalis having instant pain of her !ower back. She
does not recall hll:tlng the ground. She recalls yeUing for help, lying on the ground, and she notes that
she was having Increased lower back pain and she had headache. She also noted that her neck was
hurting. The following eventsl that is transporting to emergency room and subsequent treatment, are
recorded. At that evaluation the primai)' area of pain was in the left posterol"teral aspect of her nec1<.
A tingling sensqtion In her neck was described which comes and goes, affected by positioning of her
neck. A secondary area or pain was In her lower back and this Is further d~scr!bed. Also described was
some numbnes? In the fingers of both hands but not the thumb. Also deF,crlbed was occipital headache.
Back symptoms are noted as progressively worsening and the ned" symptoms essentially plateaued
since stopping physical therapy. An extensive record review Is included as well as the physical
examination. ConclUsions in this evaluation Include diagnosis of tervlcal and low bac!Lar.ea-Palo,JJ¥_____ _
history. Medical records are noted as not identifying any objectIve findings of an Injury to Ms. Harns due
to the Incident of 1/9/08. Also It is noted that no statement of loss of consciousness in the St. Joseph's
Regional Medical Center on 1/9/08. The examiner's physical examination Is noted as not Identlfylng any
objective findings to corroborate her subjective complaints. She has no fihdiligs on examinatfon of a
cervical radiculopathy. She has nonphysio!ogical findings on examination. Her prognosis for recovery
was thought to be excellent. It was thought she required no further additional treatment or medication .
. It was thought that she has had no restrictions relative to the inddent of 1/9/08. No objective findings
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related to the Incident of 1/9/08 were noted that would preclude her from returning to her preinjury
position as bus driver. It was thought that she had not sustained any permanent partial impairment as a
result of the 1/9/08 injury.
Ms, Harris continued to follow up with Carmen Stolte with symptoms of neck pain and numbness and
tingling In her hands as weI! as low back pain continued, Various medications were prescribed. A visit
on 3/11/08 notes that Kathy did have some sciatica prior to her fall on 1/9/08. She has never had any
pain in her anterior thighs previously and has never had neck painT headaches! or numbness in her
hands preViously. It was thought a pain clinic referral and evaluatfon by an orthopaedist or at the very
least a nerve conduction study should be done. On 4/8/08 back pain was not getting better. She still
had an aching feelfng in her anterior thighs. She still could not stand any longer than 20 minutes at a
time or sit any longer than that without significant pain. Numbness in her hands was not quite as bad as
it was previously but the neck was still painful. She has also noted worsening depression.
On 5/20/08 no change is noted in her low back, neck paIn is noted as much worse, and that she was
willing to go to the Pain Clinic and also requested a referral to Dr.
-~=:;::::::::===::::

Ms. Harris was seen for an outpatient neurosurgical consultation by Dr. Demakas on 6/19/08. The
history Indicates a 52-year-old, right-handed female who states she was working as a bus driVer on
1/9/08 when she slipped down the stairs, Injuring her neck and low back. She thinks she may have lost
consciousness for a few minutes. She was seen at the hospital and discharged and since that time has
been having problem with severe neck pain, fairly persistent headaches, intermittent numbness and
tingling down into the arms particularly If they are e>tended out in front of her or above her head. She
was also having low back pain at approximately the waIst level and parasplnal that rotates laterally Into
the hIps on both sides and down the anterior portion of the thlghs. Quite a bit of pain medication was
noted and that any type of sitting, standing, or bending fOlWard really exacerbates the paIn. Previous
physical therapy treatment was unhelpful. Severely limited range of motion was noted In the cervical
and lumbar spine. Some diminished sensation in the right lower extremity from the knee down Is noted
as well as some EHL weakness on the right great toe. Previous x-rays and /viRl examinations were also
noted with changes at CS-6, mild to moderate stenosis of the canal, and mild narrowing of the foramen
on the left and moderately severe on the right with diffuse ridging noted at C6-7 with mild canal and
foramina I narrowing a little more toward the left than the right. Degenerative changes were noted In
the lumbar spine with a central disc bul et moderate stenosis and moderate facet disease at l4-5 and
at - as well as mild diffuse bulging at l5-S1 wIth mild to moderate facet disease at little more so on
the left than the right. Diagnostic impression was: (1) Subacute to chronic cervical and lumbar pain
with degenerative disc disease, C5-6 and C6-7, and lumbar pain with bilateral leg pain,. (2) Pn)~ctble
thoracic outlet syndromi:n",itli ileurocompression without vascular compression· secondarY to the chronic
cervical discomfort. It was thought that she a peared to have
de eneratlve eha
In the
neck and low back bu was ma e
abc
wi
at C5-6
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aggravate things and keep her symptomatic. Physical therapy was recommended and a SPECT of the
neck and low back VvaS ordered to help direct either a facet or epidural injections to help qUfet things
down and to try to keep her away from any type of surgical intervention. He further thought that
sheshould not be returned to work. He thought that she should have had the opportunity to get the
bone scan and fuller spedalty assessment other than a one-time visit with IME and a more aggressive
reconditioning program put in place before putting her back on the bus. She \"as told to keep her
appointment with the pain specialist in Clarkston.
tJls. Harris returned to follow up with Ms. Stolte. In June she consulted with Dr. White at the Clarkston
Pain Clinic and had lumbar epidural steroid injections in June 2008 and cervical epidural steroid
injections beginning In July 2008 as well as instruction In Egoscue type stretching and exercises. These
reportedly were of temporary but not lasting help as far as reducing symptoms.
Ms. Harris continued to Mow up with t'ls. Stolte during and after the epidural steroid injections. On
8/18/08 she did report that her back pain was present but a lot better but having problems with cramps
in her legs and foot. The last injection In her neck was noted as helping more and on that visit date she
, was actually fairly comfortable. On 9j2i08 back pain persisted. Achiness In her left leg persisted as well
as neck pain and also noticed Increased problems of depression with medication provided. On 9/16/08
symptom complaints continued. Medication was provided including Diiaudid, Neurontln, and Soma. The
pain was noted as not improving with Injections and she was encouraged to follow up with Dr. Demakas.
In January she was seen at st. Joseph's Emergency Room with problems of pain and medication usage.
On 3/17/09 Ms. Harris was seen again by Ms. Stolte. Neck surgery was discussed, indicating Insurance
would only pay for fusion and the surgeon wants to do a disc replacement. She Is asking to take up to
ten Demerol a day Instead of the eight that she was anowed. Lumbar pain Is noted as having sharp pain
on the right hlp and buttock area going down the right leg.
Ms. Harris was seen by Dr. Demakas on 5/14/09 noting an Initial evaluation In June 2008. She was
noted as been holding out for artificial cervical discs but that insurance has denied that and she came to
discuss anterior cervIcal discectomy and fusion. She was continuing to complain of pretty significant
cervical pain as well as leg pain and paresthesias that run down into the arm (sic). This is a pretty
constant pain that she does not fee! she can deal with any longer. Impression was: continued
degenerative disc diseasel C5-5 and C6-7/ with neck and arm pain .. Surgery was discussed t namely
anterior disc excision and fusion at C5-6 and C6-7. Heavy narcotic usage was noted and It was
recommended for her to follow with her doctor in Lewiston regarding this.
Ms. Harris underwent surgery on 6/10/09} anterior cervical discectomy and decompression of canal and
foramina, C5-6, C6-7; anterior arthrodesis with STALIFC cage with BITOSS-BA-BMAC C5-6 and C6-7;
anterior screw fixation of cages C5-6, C6-7i bone marrow aspiration right anterior ilium; bone marrow
aspiration left anterior Ilium.
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Postoperatively, she Was seen by Dr. Demakas on 7/23/09, six months post surgery. She was noted as
doing well and that the left arm symptoms had resolved but that she has had some falls because of the
low back stenosis and leg problems and now she has some reaggravation of arm symptoms but she is
moving it without difficulty. Followup in six weeks was noted. Also noted was the back as still an issue
that limits her and that the doctor would address that once we have things stabilized here. She was
noted as using a bone growth stimulator. It also notes that she has continued to smoke so we are not
going to address the low back until she has stopped for at least tlNO monthsl and Welbutrin and Chantlx
medication is discussed,
,.1s. Harris saw Carmen Stolte on 9/8/09 regarding lumbar spine pain which was noted as getting worse.
Demakas has told her that he would do surgery on her back but not until she quits
smoking. She states that she cannot qurt smoking because of stress In her life. She was requesting to
go back on Demeroll but this was not thought a good option. She was asking for more Hydrocodone.
Smoking cessation classes were pursued.

n notes that Dr.

A followup Visit of 10/28/09 addresses increasing headaches FOI' a week as well as exacerbation of back
'pain. Apparently physical therapy to the low back as well as to the neck ordered by Dr. Demakas was
written.
Ms. Stolte was seen on 1/5/10 requesting a change in antidepressants. It notes that she had seen a
psychologist as part of a disability assessment and a change of medications was suggested. She was
still smoking so she could not have back surgery. Headaches were noted as no better.
On a visit oli 8/9/10 back pain was recorded as getting worse all the time. She could not stand long
enough to even apply her makeup or do her hair in the morning. She reported numbness In her left
lower leg much of the time and swelling In the same area when the leg Is numb. Some Incontinence of
her bowels at night was reported When she was asleep and she had no insurance coverage so Imaging
studies and surgery Is out of the question at this time. An IME scheduled for next week Is noted and
that Ms. Harris hoped to get some closure of her l&I claim so she can get some insurance coverage and
something done with her back and her neck.
On 8/17/10 Ms. Harris underwent an Independent rvledical Evaluation by Dr. Jeffrey larson. The injury
falling from the bus steps is noted, that she was unable !Qj;lrovide any' details about the Ir~!Jt)I,~ _ _ -_.
that she currently has severe neck pain, headaches, hand numbness! lower back paint and Intermittent
left lower extremity pain and swelling. Her biggest complaint is noted as the neck pain, headaches} and
lower back pain. He notes that she lases controls of her bowels If her back Is hurting and she says that
this Is Intermittent The headaches and hand numbness Were new since haVing anterior cervical
dlscectomyand fusion of C5·6 and e6-7. Also she is noted as saying that Dr. Demakas 15 recommended
surgery for her lower back but that the surgery Is being denied by workers comp and that she no longer
has her own health Insurance Which she used for the anterior cervical dlscectomy and fusion at CS-6 and
e6-7. She denied any such symptoms prior to the alleged injury that occurred on 1/9/08. Physical
examination notes normal gait and station, limited range of mot[on of the c-spfne in flexion and
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extension. Spurling's test negative. No pain with straight leg ralsmg. No neural traction signs.
Increased back pain with external rotation of the feft hip. Motor strength and pinprIck sensation were
noted as normal. Deep tendon reflexes were intact in the upper and lower extremities and no
pathological reflexes. Past imaging studies were reviewed. New motion x-rays of the cervical spine was
noted as shOWing fusion at C5-6 and C6-7 with no abnormal movement. Prior medical records were
reviewed. Diagnoses listed are: (1) Minor neck strain. (2) Degenerative disc disease, ,-spine. (3)
. " Cervical fUSion, C5-6 anj C6-7. (4) Minor lumbar strain. (5) Degenerative disc disease, lumbar spine.
(6) Chronic lower back pain.
The neck straIn and !umbal' strain ~vere noted as causaHy reiated to the industrial Injury of 1/9/08. The
degenerative disc disease at C5-6 and C6-7 Is chronic and unrelated to the injury. Medical records
document chronlc lower back pain. It was thought that she had reached maximum medical
improvement from her Industrial Injury of 1/9/08. Residual subjective complaints without any objective
findings relate to her preexisting degenerative disc findings in the cervical and lumbar spine. RegardIng
possible further treatment, causal relationship of the cervical dlscectomy and fusion and as a candidate
for low back surgery: anterior cervical discectomy and fusion, C5-6, were noted related to chronic
degenerative disc disease and not to the industria! injury of 1/9/08. Ms. Harris has a multltUde of
subjective complaints that are In my opinion not likely to improve with the surgery. I do not think she Is
a good candidate for lumbar surgery.
Ms. Harris was thought medically stable of the Industrial Injury accident of 1/9/08. There Is no
permanent partial impairment rating for either neck strain or lower back strain. Ms. Harrls was thought
to have no restrictions related to the industrial injury of 1/9/08.
At the present time, Ms. Harris notes that her low back pain continues and is worse. She continues
treatment with Ms. Stolte, apparently a pain management program, She Is unable to take
antiinflammatory medications. She has had occasional Torado! shots. Tne back pain is In the lower part
of her back l radiating to the left hip and both legs. She notes both feet as numb, right more than left.
This pain is aggravated by sitting/ walking a half-block or less, and standing for 15 minutes. She Is able
to sit in a car perhaps half-an-hour when she must move, and her back and legs feel numb. She does
note that In a grocery store she has to hold onto the cart and she can walk for awhile until her back and
legs get bothersome and if she sits fur awhile she can go again.
Her neck pain and headache[ she states, developed approximately three months after the surgery and
describes the headache as a dull ache daily with a "bad one" every month or so. Topamax does hefp to
some extent. She does persist in having some numb tingling sensation In her fingers and notes less
strength In her aims and hcltJds. Parenthetlcaliy she notes that the reddened area on her anterior chest
and neck has developed since the epidural steroid shots.
The symptom diagram filled out as part of this evaluation indicates aching in the posterior
cervicothcracic junction area and stabbing aching pain in the iower back and left buttock and over the
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left hip trochanteric region. Also noted is aching in the anterior right thigh and in the anterior left leg
from the hip level down to the foot with some numbness in the left big toe ,area and an anterior right
foot.
Past history Includes hypertension whleh was present prior to the injury and is thought to have worsened
since. She also notes tile depression after the accident which she blames on her Inactivity. She also has
been treated For depression prior to the 2008 aCddent. Also she has been treated for add reflux dlseese
and has Intolerance to antiinflammatory medication. She Is allergic to PenidRin, Ivlorphlne, and Ambien.
Ms. Harris was treated for whet Is diagnosed as sciatica In August 2007.
Ms. Harris does smoke currently one package a day. She does not drink alcohol.
Ms. Harris Is married with no dependents currently. She did finish high school and has worked in the
past as a checker and In daycare and as a schoo! bus driver for some 19 years.
Current medications include Lisinopril, Carvedilol, Trazodons, Gabapentln,
-.. Norethindrone, Estradiol, Topframate, Hydrocodone, cymba/ta, and aspirin.

Cydobenzaprlne,

PHYSICAL EXAMINATION: This is a well-developedt middle-aged woman who Is 5 feet 4 Inches tall,
weighing 174 lb. Blood pressure Is 116/92. Her head Is symmetrical. Vision and hearing were not
evaluated.
There Is redness and discoloration over the anterior neck and sternal regions. There was no tenderness
over the posterior neck. Neck motions were: flexion of 20 degrees, extension minimal, twisting rIght 45
degrees and left 45 degrees, and tilting was minimal to possibly 10 degrees to the left and 10-15
degrees to the right. Axial compression of the cervical spine was not painful. On the light, carotid
pulsation was difficult to palpate and the left was 1+.
Shoulder girdles were symmetrical. She did note right arthroscopic shoulder surgery In 1994. The range
of motion in this shoulder is within functional limits. On the left, Internal rotation of the shoulder is
limited to 30 degrees and she was unable to reach the back of her hlp with the left. Both shoulders are
clinically stable and shoulder strength was clinically equal and within normal limits.
---Tne upper extremities preseilted with no fixed deformities In the elbows, wrists, or fingers. There Is
apparently an old burn scar on the right upper arm. Grip strength Is clinically equal and strong. There
was diminished sensation of pInprick over the left little finger and over the ulnar aspect of the left parm.
Biceps and triceps reflexes were trace to 1+. Radial periosteal reflex was 1+ bilaterally. Pulses were full
in both wrists.
s. Harris was uncomfortable sitting for 30 minutes during the interview and evaluation, relieved
somewhat by movement. She is able to stand erect with some effort. There Was tenderness noted to
palpation over the left sacroiliac area and mldflne but no tenderness over the sciatic notch or trochanter
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on either side. She Is able to flex forward with fingertips reaching the arMes. Recovery was
asymmetrical to neutral. Extension movement was negligible. Tifting to the left was 20 degrees and to
M the right 20 degrees. Twisting was 30 degrees in either direction without discomfort. She is able to
stand on her heels and toes. No limitation of motion or pain on motion was noted on either hip or lenee.
Straight leg raising was to 80 degrees bHateri'l1 both sitting and supine. Knee reflexes were 2.+
bilaterally. Ankle reflexes Were absent bilaterally. There was diminished sensation of pinprick over the
left medial foot as compared to the right.
No edema was noted. Pulses were questionable in both ankles.
CONCLUSIONS: Diagnoses:

Regarding the cerVical condition, I think that thIs Is, on the basis of reasonable medical probability,
stable and at maximum medical Improvement at this time as no further Interventronal treatment would
be likely to change this condition materially. I think, as noted above, that this does conform to
aggravation of a preexisting asymptomatic degenerative disc condition by the effects of the work-related
accident on 1/9/08.
I think there Is some permanent partial physical Impairment associated with Ms. Harris's cervical
condition and that impairment Is consistent with a DRE Cervical Category N with a 25% whole person
impairment (AMA Guides, Fifth Edition). I think that some apportionment is Indicated based on the
preexisting degenerative disc disease aggravated by the January 2008 injury and that of this impairment
one-third is related to the preexisting condition and tVvo-thirds associated with the injury....fuLa..neL-----lm"'p""ainnentof17°ToWfiOie person.
Relative to her lumbar condition, ! think that this is related to the effects of the January 2008 Injury as
noted above. Stability of her lumbar condition Is perhaps debatable; however, her continuing symptoms
are consistent with lumbar spinal stenOSiS, and on that basis I thInk her condition Is not at maximum
medical Improvement.
Surgery for her lumbar condition apparently remains under consideration pending her ability to
discontinue tobacco use. In my opinion, there are a number of negative factors In Ms. Harris's case
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which would have an effect on the expected outcomes of surgical treatment. but this would be up to the
judgment of the atr..ending surgeon. There Is dearlY a history of a preexisting low back condition, and I
think of her current low back situation one-halF Is related to the preexisting condition and one-half to the
effects of the injury of 1/9/08.
I

Considering your questions concerning Dr. larson's IlI1E, I agree that the degenerative disc discase at~
C5-6 and C6-7 is or was chronic and was present prior to and at the time of the Injury but that the
subsequent paIn and radicular symptoms were a result of that injury aggravating th;at preexisting
condition and resulting In the chronic pain for which subsequent treatment was rendered.

1 would add that, In my opinion, the "necessity" for the surgery for both the ceiYlcal and lumbar
condition is the pain which 15 assocfated with chronic cervlp:tl and lumbar pain related as l11dicated In
diagnosis not by the presence of th,e degenerative disc condition.

The opinions expressed above are based on reasonable medical probability and upon my inteiYiew and
examination of the examinee as well as review of the medical information made available to me. Tnese
opinions assume that this information Is true and correct. If there is any other Information available, I
would be glad to review that information and mayor may not f;.nange my opinions based on that reView.
Sincerely yours,

Robert c. Colburn, M.D.

RCC/mkm
DT: 11/2/10
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Defendants
Date of Service

2/4/2008

S1.

Provider
Medical Center

Medical Center
S1. Joseph Regional Medical Center
Total

6/25/2008
7/9/2008
7/23/2008
8112/2008

$111.00
$542.30

Tri-State Memorial
Tri-State 11emorial
Tri-State Memorial
Tri-State Memorial Hospital

$1
$2,096.59
-""-"----11.71
$1,75l.34

Medical Center
Valley 11edical Center

$94.61
$171.86
$94.61
$94.61
.01
$94.61
$94.61
$94.61
$94.61
$94.61
$94.61
$94.61
1
$103.06
$103.06
.06
$94.61

Total

1/1412008
1/2112008
1/28/2008
2/4/2008
21712008
211
2/25/2008
3/3/2008
311112008
3/25/2008
4/4/2008

5/5/2008
5/20/2008
6/312008
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6/17/2008
7/8/2008

9/2/2008
9/16/2008
10/14/2008

l\1edical Center
Medical Center
Medical Center
Medical Center
Medical Center
Medical Center
Medical Center
Medical Center
Valley Medical Center

$138.32
$168.81
$142.21
$94.61
$94.61
$64.61
$94.61
$138.32
$50.96

6/19/2008
$290.00
10/9/2008------1----------"'------------------------"------------+ - - - - -$82.00
- - - - - - ---2/4/2009
$84.38-----------1
2/26/2009
$85.11
5/8/2009
$32.56
5/14/2009
6/10/2009

6/9/2009

$70.50

6/9/2009
6/9/2009

$136.88
$240.00

6/9/2009

hour x 24 hours
driver @ 25.00 per

$75.00
$34.66

of Veteran's Affair
Dr. Gould
$20.00
j---------------+--------------------I-----William Galano
$248.76
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@

7/6i2009

$112.00

7/22/2009

$63.60
VLUULv

Brain & Spine (Neck

$380.00
$63.60
$331.52

1/2009

$37.00
$50.81
$37.00

11120/2009

$48.18

116/2010

87

711112010

7111/2010

$69.64

8110/2010

$69.64
9/9/2010
9/9/2010
10i2i2010
10/2/2010

medication
trip travel 14 miles @ .30 cents per
mile for medication refill
pain medication

$69.64

$32.97
i
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0.'.
~

$69.64

1019/2010
10/20/2010
10/20/2010

$27.35

10/21
$312.18
$69.64

111112010
111112010

11116/2010
11116/2010
11130/2010- - - - - - + - - - - " ' - - - - - - - - - - - - - - - - - "
611511 0 - 12/2211 0
+-------------~-----2/25/08 - CUlTent
Total

10/21/2010

----------- -------"1-------------1

Lewis & Clark Orthopaedic Institute/Robert
C. Colburn, Iv1.D.

$1,000.00

Total
Deaconess
Lewiston Ambulance

Grand Total

$619.00

$96,129.56
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NED A. CAl\TJ\'ON, ISB No. 2331
SMITH & CANNON PLLC
Attorney for Claimant
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
KATHY HARRIS,
Case No.: 2008-002039
Claimant,
v.

INDEPENDENT SCHOOL DISTRICT NO.1

AFFIDAVIT OF NED A. CA'N'NON IN
SUPPORT OF CLAII'vlANT'S MOTION TO
SUPPLEMENT RULE X EXHIBITS

Employer,
and
STA TE INSURANCE FUND,
Surety,

STATE OF IDAHO
COUNTY OF NEZ PERCE

)
) ss:
)

I, Ned A. Cannon, being first duly sworn on oath, deposes and says:
I am over the age of eighteen years, competent to testify in court, and make this
Affidavit based upon my personal knowledge.
On or about the

i h of January,

2011, Defense counsel, Wynn Mosman, filed a

Motion to Supplement Rule X Exhibits to include a two word comment from Dr.

A.FFIDA VIT OF NED A. CANNON

Demakas without reference to any specific portion of Defense Expert, Jeffrey Larson
M.D.'s report. It is unknown what Dr. Demakas was refening to with such comment. In
clarification, I sought to supplement Dr. Demakas's records herein and accordingly sent
him emails and received noted replies from either Dr. Demakas or his staff Deborah
Vannote over the two days. Dr. Demakas has now added his opinion in letter fom1,
specifically referring to Dr. Colburn's report, in whole and as highlighted. The forgoing
are true and accurate reproductions of electronic conespondence sent and received from
Dr. Demakas including his signed letter on his clinic's letterhead.
In the interest of justice, it is respectfully submitted that these Exhibits be allowed
to supplement Dr. Demakas's cunently admitted care and treatment records.
DATED: This 6 th day of April, 2011.

SUBSCRIBED AND SWORl"J to before me this 6th day of April, 2011.

AFFlDA VIT OF NED A. CAN'NON

2

WYN'N MOSMAN
MOSMAN LAW OFFICES
803 S. Jefferson, Suite 4
P.O. Box 8456
Moscow, ID 83843
(208) 882-0588
(208) 882-0589 FAX
Idaho State Bar No. 4582
Washington State Bar No. 22245
Attorneys for Defendants
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
KATHERINE H. HARRIS,

IC No.: 2008-002039

Claimant,

(I'

DEFENDANTS' OBJECTION TO
MOTION TO SUPPLEMENT RULE X
EXHIBITS

v.
INDEPENDENT SCHOOL DISTRICT
NO.1,
Employer,
And
STATE INSURANCE FlJ'ND,
Surety,
Defendants.

COMES NOW, the defendants, by and through their attorneys of record, MOSMAN
LAW OFFICES, and objects to Claimant's Motion to Supplement. Defendants' Motion to
Supplement involved a record sought months before the hearing and received through no fault of
the Defendants after Rule X exhibits were submitted.
DEFEl\.TIANTS' OBJECTION TO
MOTION TO SUPPLEMENT
RULE X EX-BIBITS; Page 1 of 2

By contrast, Claimant's attempt at supplementing the record involves a record sought
after Rule X exhibits were submitted, after hearing was held, and after post-hearing depositions
were concluded. Claimant could have sought such an opinion well before the hearing and before
Rule X exhibits were due. Claimant also could have sought to amplify or clarify Dr. Demakas'
records through post-hearing deposition, which he chose not to do.
For the reasons stated above, Defendants object to Claimant's Motion to Supplement.
DATED this

2::i

day of April, 2011.

N

I hereby certify that a true and correct copy
methodes) indicated below:
Ned Cannon
Attorney at Law
508 Eighth St.
Lewiston,ID 83501
via

eX)

e)
()
()
('N

US Mail
Hand Delivered
Overnight Mail
Facsimile
Email (pdf attachment)
_____'---_ day of April, 2011.

DEFENDANTS' OBJECTION TO
MOTION TO SUPPLEMENT
RULE X EXHIBITS; Page 2 of2

the foregoing was delivered to Claimant via the

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
KATHERINE HARRIS,
IC 2008-002039

Claimant,
v.
INDEPENDENT SCHOOL DISTRICT NO.1,
Employer,
and

FINDINGS OF FACT,
CONCLUSIONS OF LA \V,
AND RECOMMENDATION

rL E

IDAHO STATE INSURANCE FUND,

APR - 6

Surety,
Defendants.

COMMISSION

INTRODUCTION
Pursuant to Idaho Code § 72-506, the Idaho Industrial Commission assigned this matter
to Referee Douglas A. Donohue. He conducted a hearing on bifurcated issues in Lewiston on
December 3,2010. Ned Cannon represented Claimant. Wynn Mosman represented Defendants.
The parties presented oral and documentary evidence. The record was held open
of updated entries on Claimant's Exhibit G, pages 381-383.

receipt

Post-hearing depositions were

taken. Post-hearing motions were made. The case carne under advisement on May 23, 2011.
It is now ready for decision.
ISSUES
The issues to be resolved according to the notice of hearing and by agreement of the
parties at hearing are:
1.

Whether the condition for which Claimant seeks benefits was caused
by the industrial accident;

2.

Whether and to what extent Claimant is entitled to additional benefits:
a. Temporary partial and/or temporary total disability benefits
(TPD/TTD); and
b. Medical care.

All other issues are reserved.
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND RECOMM-ENDATION - 1

CONTENTIONS OF

PARTIES

Claimant contends she injured her neck and low back when she
a school bus.

from the steps of

She is entitled to additional TTD and medical care benefits from the date

Defendants ceased paying them to the date of hearing and into the future.
Defendants contend Claimant's condition was a minor neck and low back strain
which has healed. They have paid all TTD and medical benefits due. Claimant's condition
thereafter is unrelated to

industrial injury.
EVIDENCE CONSIDERED

The record in the instant case consists of the following:
1.

Hearing testimony of Claimant, her husband, and R.C. Colburn, M.D.;

2.

Claimant's Exhibits A through I;

3.

Defendants' Exhibits A through L, with later-submitted portions
Exhibit G; and

4.

Post-hearing depositions of Kurt Bailey, D.C., and Jeffrey Larson, M.D.

Claimant also submitted additional evidence as an addendum to Exhibit E. The record
was held open only for the submission of specific documents pertaining to Exhibit G.
The additional Exhibit E documents are not admitted. Having examined the evidence, the
Referee submits the following findings of fact, conclusions of law, and recommendation for
review by the Commission.
Claimant's Motion to Correct Misstatement m Claimant's Post-hearing Reply
Memorandum is granted.
FINDINGS OF FACT
1.

Claimant worked as a school bus driver for Employer for about 18 years.

She seldom missed a day of work.
2.

On January 9, 2008, Claimant was leaving her bus at the end of her shift. She fell
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as she descended the steps. She was found by a co-worker. An ambulance was called. It arrived
about 10 minutes after she fell. Claimant received emergency treatment at S1. Joseph Regional
Medical Center ("St. Joseph").
3.

The January 9, 2008 ER record of her initial visit shows she complained of

neck, back, shoulder, and knee pain. She \vas uncertain whether she had experienced a loss
of consciousness in the accident.

She stated that she had had low back pain for two days.

She could not identify a precipitating event.

By history, the ER physician recorded that

she stated her "back gave out and she fell." An examination revealed no signs of trauma, and
no objective findings. The ER record states, "There is a little bit of upper thoracic tenderness
that is quite diffuse . . . . Just pain laterally bilaterally in the upper and lower extremities."
She showed no lumbar or cervical tenderness. The physician's impression was "minor neck
strain, knee contusion." X-rays of the C-spine \vere normal except for some straightening of
the lordotic curvature and moderate degenerative changes a CS-6 and C6-7.

Claimant was

discharged with 30 hydrocodone pills for pain.
4.

On January 14, 2008, Claimant visited Carmen Stolte, nurse practitioner.

On examination, Claimant reported pain and tenderness to palpation in her neck on the right
and in her lumbar paraspinal muscles.

Hydrococone and muscle relaxers were prescribed

along with physical therapy. An X-ray was ordered which showed only degenerative changes
and disc disease throughout the lumbar spine. NP Stolte released Claimant from all work.
5.

In follow-up visits Claimant complained that physical therapy was not helping.

By February 4, 2008, she had begun refusing to do some PT exercises.

She stated she

preferred Percocet, oxycodone with acetaminophen, to the hydrocodone with acetaminophen
she had been taking. NP Stolte accommodated with a change of prescription.
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6.

On February 7, 2008, a lumbar MRI showed degeneration at Tl1-12, L3-4,

and L4-S. Other disc spaces were reported to be normal.
7.

On February 8, 2008, a C-spine MRI showed significant degeneration from

C4 through C7 with arthritis, bone spurs, stenosis, disc space narrowing and broad-based
disc bulge. No acute or traumatic findings were reported.
8.

On February 19, 2008, orthopedic surgeon Warren Adams, M.D., examined

Claimant and evaluated her medical records at the request of Surety.

He noted gross

inconsistencies in Claimant's demonstrated range of motion in her neck - quite restricted
upon focused examination, virtually unrestricted when she was distracted.

Upon testing,

her hand numbness was reproduced by arm position which ruled out an acute injury to
her C-spine as a cause. He opined that her neck and low back injury, relatable to the industrial
accident, were at MMI. He opined she suffered no PPI and needed no restrictions. He opined
she could return to bus driving.
9.

During the several visits to NP Stolte in February and March, Claimant twice

reported she was out of her narcotic pain pills. On one visit she reported that she had throvvn
them all away and wanted to change prescriptions because her family was concerned about
her medication use. Her low back pain is described differently in various notes; her description
of her neck and arm symptoms changed during this period.

Her reports of numbness in

her hands also varied during this period; once she reported none and a short time later
she reported it occurring with even minimal use of her hands. On March 2S, 2008 Claimant
reported "incontinence frequently." This was the first time she complained of incontinence.
10.

On April 3, 2008, Claimant requested additional narcotic pain medication.

She claimed she had spilled them dmvn the sink.
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11.

On April 8, 2008, NP Stolte noted that Claimant's longstanding depression

was worsemng.
12.

On April 14, 2008, NP Stolte responded to Dr. Adams' IME report.

She

contrasted the nature of Claimant's low back pain before and after the accident and denied
that Claimant had ever reported neck pain or hand numbness before the accident.
13.

On May 2, 2008 Gregory D. Dietrich, M.D., reviewed Claimant's lumbar MRI.

He noted "significant disc disease" but opined her condition to be "nonsurgical."
14.

On June 13, 2008, Claimant visited St. Joseph and was treated as an outpatient.

Mark Ackerman, PA-C, examined her. He noted she described a non-anatomical "band-like
distribution" of low back pain and that she did "not put out much effort" in strength testing.
15.

On June 19, 2008 Claimant visited neurosurgeon John Demakas, M.D., on a

consultation requested by NP Stolte. He examined Claimant and reviewed the X-rays and MRIs.
He opined that her "certainly pre-existing degenerative changes" were made symptomatic by
the industrial accident. He opined that she was not a surgical candidate. He recommended a
bone scan.
16.

On June 24, 2008, a bone scan showed mild uptake at C6-7 on the left, diffusely

through her T -spine, and at L5 on the left. These were considered by the radiologist to be
"most likely degenerative in nature and mild in degree."

Upon review of the bone scan,

Dr. Demakas reconfirmed his opinion that she was not a surgical candidate.
17.

On June 25, 2008, Claimant visited Tri-State Memorial Hospital in Clarkston,

Washington, and was examined by N. Kirk White, M.D. He primarily noted poor posture and
gait. He recommended exercise and a steroid injection. Claimant opted for the injection which
was scheduled that day. Ultimately, Dr. White administered two epidural steroid injections
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with additional trigger point injections.

The injections provided only brief, modest relief

On July 23 she told Dr. White's nurses that her pain was worse from her neck across her left
shoulder but told Dr. \Vhite that her pain was worse from her neck across her right shoulder.
\Vhen questioned about this discrepancy, she told Dr. White her pain "tluctuates."
18.

On July 6, 2008, Claimant returned to St. Joseph.

The ER doctor noted

non-anatomical low back pain, no neurological symptoms, no complaints related to bowel
or bladder controL

He noted her neck was "supple" with "some tenderness to palpation."

She described no neck complaints. Two days later, NP Stolte noted Claimant's neck pain was
no better and it precluded her from the exercises recommended by Dr. \\Illite.
19.

On October 9, 2008, Dr. Demakas again examined Claimant. He noted the result

of the steroid injections and concluded she was a surgical candidate. On January 28, 2009,
he considered the potential harms and benefits of a two-level, C5-6, C6-7 fusion versus the
implantation of artificial discs at one or both levels.

He opined her condition to be

"a continuation" of the initial industrial injury.
20.

On October 16, 2008, C-spine x-rays were again taken. It showed degenerative

disc disease and arthritis at C5-6 and C6-7 with bone spurs causing severe stenosis on the right
at C5-6 and less so on the left. A C-spine MRI was taken the same day. The MRI findings were
consistent with the X-rays.
21.

On December 24, 2008, Claimant signed a "Patient Contract regarding chronic

narcotic use for non-malignant pain." Among other things, she agreed to ask for medicine only
through NP Stolte. Within about 30 days she sought narcotics from other medical providers.
NP Stolte decided to give her another chance.
22.

On April 11, 2009, Claimant went to the Seattle area for her father's funeraL
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She visited Bogachiel Clinic seeking narcotic medications because, she claimed, half had
been stolen from her luggage while in custody of the airline. She did not report the theft to
the police. After arriving back in Lewiston, she alleged her medication had again been stolen,
this time from a carry-on bag when she left it for a moment in the Sea-Tac airport.
Dr. Vicki Lott, M.D., a supervisor of NP Stolte, noted that Claimant threatened to go to an ER
to get more Demerol if Dr. Lott refused her additional narcotics.

By this point, not only

Claimant's husband, but also her mother and sisters were counting her medication in an
attempt to slow her overuse of narcotics.
On June 11, 2009, Dr. Demakas performed surgery. He used a cage fusion after
diskectomy and decompression of C5-7.
24.

On August 9, 2010, Claimant began complaining to NP Stolte of bowel

incontinence which Claimant associated with low back pain and leg numbness.
25.

Claimant has continued to assert little or no improvement and has described

a variety of symptoms at differing times.
26.

Treating physicians NP Stolte, Dr. Demakas, and Claimant's IME physician

Dr. Colburn have expressed the opinion that her industrial accident aggravated the preexisting
degenerative condition in her neck, low back, or both.
27.

NP Stolte based her opinion largely upon her impression that, since the accident,

Claimant has been describing symptoms which are different in intensity and/or in location than
those for which she was treated before the accident.
28.

Dr. Demakas based his opinion largely upon the history Claimant reported to him

and upon NP Stolte's description of Claimant's history.
29.

Defendants' IME physicians, Dr. Adams and Dr. Larson, have opined that the
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low back and neck strains incurred in the industrial accident did not accelerate or exacerbate
her preexisting degenerative conditions. They opined Claimant was medically stable from the
effects of the industrial accident on the date each physician examined her.
30.

Both of these physicians largely based their opinions upon the absence of

objective findings at each of their examinations, upon the absence of objective findings in
any diagnostic imaging studies, upon "gross inconsistencies" between Claimant's subjective
reports and findings upon examination and between Claimant's subjective range of motion in
her neck when distracted versus when focused upon.
31.

Stating an opinion with surprising frankness, Dr. Larson testified that he believes

Claimant is "faking."
Prior Medical Care

32.

Claimant has a history of treatment for high blood pressure, diabetes type II

and depression.
33.

On October 28, 1991, Sherry D. Stoutin, M.D., recorded: "Kathy has a long hx

of back pain following MV A.

She has not really had any problems lately but on Fri night

she jumped out of the back of the school bus and jolted herself as she hit the ground a little bit
altho she did not fall. On Sat she woke up wi low back pain and some inner 1ft thigh pain."
Dr. Stoutin diagnosed a low back strain.
34.

On July 8, 1993, an X-ray showed arthritis and degenerative change in both hips.

35.

On December 14, 1993, Claimant fell on her bus and developed right

shoulder pain. An X-ray showed degenerative change in her AC joint and a type III acromion.
Her pain was thought to be a rotator cuff injury. Surgery on February 1, 1994 revealed no
rotator cuff tear.
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36.

On November 19,1994, Claimant visited St. Joseph with a complaint of low back

pain for two days after a gradual onset.

She complained that walking made it worse and

that standing up straight increased her shooting pain which radiated to her thighs.

On

examination, a positive straight leg raising test was noted bilaterally at 45 degrees. Mechanical
low back pain was diagnosed.

By history, Claimant reported her low back pain precluded

standing for a prolonged period of time since an MV A in 1984.
37.

On July 22, 1998, Claimant reported left shoulder pain after a fall. An X-ray

showed a nondisplaced avulsion fracture of the greater tuberosity of the proximal left humerus.
38.

On her August 21, 2003, driver's physical, she checked "Yes" to chronic

low back pain.
39.

On September 22, 2004, she visited Express Care complaining of low back pain

increased "since Monday." On examination she showed some resistance to range of motion
testing. This was diagnosed a lumbosacral strain. She was taken off work for two days.
40.

At her 2005 driver's physical she checked "Yes" to chronic low back pain,

then scratched it out and checked "No."
41.

Claimant visited chiropractor Kurt Bailey, D.C., five times in April 2006. On one

of these visits he noted right shoulder and arm pain and manipulated her C-spine as well as
the rest of her spine.
42.

At her 2006 driver's physical she checked "Yes" to chronic low back pam

and "Yes" to narcotic or habit forming drug use.
43.

The records of NP Stolte are internally inconsistent. For example, on a visit of

July 18, 2007, Claimant complained of "depression, anxiety, change in sleep habits, loss of
interest." Yet, on examination under "Mood and affect" the entry reads "no depression, anxiety,
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or agitation." As this mood and affect entry is repeated word for word in most other records
ofNP Stolte, it is possible that it represents a default entry which was not corrected on this visit.
One is left to wonder about other possible default entries in her other records.
44.

On August 13, 2007, Claimant complained of sciatica and requested pam

medications so she could sleep. Carmen Stolte, NP, prescribed Robaxin and Darvocet N-100.
45.

Also on August 13, 2007, Claimant's driver's physical form again noted "Yes" to

chronic low back pain but "No" to Narcotic or habit forming drug use. This form is signed
by NP Stolte who prescribed such drugs that very day.
46.

Claimant visited chiropractor Kurt Bailey, D.C., three times in August 2007.

On one of these visits he circled "cervical" and other parts of the spine on his form describing
the areas he treated. He noted Claimant's primary complaint was her left shoulder.
47.

In September 2007, Claimant visited St. Joseph ER.

The ER doctor

recommended she undertake a pain management program. She had run out of pain medication
and reported symptoms of abdominal pain.

The nursing diagnosis was "knowledge deficit

[illegible] health status." Diagnostic imaging of her gallbladder was normal.
48.

On October 17, 2007, NP Stolte changed Claimant from Darvocet to Norco.

Claimant's back pain complaints increased with complaints of joint pain, stiffness, and arthritis.
49.

On November 19, 2007, NP Stolte discontinued Claimant's Darvocet and

Norco despite Claimant's complaint of shoulder pain.

Claimant's next visit to NP Stolte

came January 10, 2008, the day after the industrial accident.
50.

In December 2007, Claimant visited St. Joseph ER with a complaint of tooth pain.

Narcotics were prescribed.
DISCUSSION AND FURTHER FINDINGS OF FACT
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51.

It is well settled in Idaho that the Workers' Compensation Law is to be

liberally construed in favor of the claimant in order to effect the object of the law and to promote
justice. Haldiman v. American Fine Foods, 117 Idaho 955, 956, 793 P.2d 187, 188 (1990).
The humane purposes which it serves leave no room for narrow, technical construction.
Ogden v. Thompson, 128 Idaho 87, 910 P.2d 759 (1966). Although the worker's compensation

law is to be liberally construed in favor of a claimant, conflicting evidence need not be.
Aldrich v. Lamb-Weston, Inc., 122 Idaho 316,834 P.2d 878 (1992).

52.

Claimant's credibility is significantly established by her relatively long

work history and good work record with Employer.

At hearing, she showed that she was

physically uncomfortable whether the focus was or was not upon her. However, Claimant is
an inconsistent historian.

Contemporaneously made medical records are deemed to be of

greater weight than Claimant's memory of her pains, condition, or other medical history.
Moreover, her variable reporting of where and how much she hurt tends to undercut the
weight to be attached to her subjective complaints. Finally, Claimant's "addictive tendency"
opens the door to the question of secondary gain in the form of continuing her prescriptions
for narcotic pain medication.
Causation

53.

The claimant in a worker's compensation case has the burden of proving an injury

caused by an accident arising out of and in the course of employment. The proof must establish
a probable, not merely a possible, connection between cause and effect to support the contention
that the claimant suffered a compensable injury.

Callantine v. Blue Ribbon Linen Supply,

103 Idaho 734, 653 P.2d 455 (1982); Vernon v. Omark Industries, 115 Idaho 486,767 P.2d 1261
(1989). Moreover, there must be medical testimony supporting the claim for compensation to a

FINDINGS OF FACT, CONCLUSIONS OF LA\V, AND RECOMMENDATION - 11

reasonable degree of medical probability.
99 Idaho 312, 581 P.2d 770 (1978).

Bowman v. Twin Falls Construction Co., Inc.,

"Magic words" are not required.

Jensen v. City of

Pocatello, 135 Idaho 406, 18 P.3d 211 (2000). A claimant is required to prove by a

preponderance of the evidence that a claimed injury was caused by a compensable accident.
Henderson v. McCain Foods, Inc., 142 Idaho 559 at 563, 130 P.2d 1097 (2006).

54.

Here, Claimant unquestionably suffered an accident and injury when she fell

from the bus steps on January 9, 2008.

That injury has been consistently described as a

cervical and lumbar strain.
55.

Initially, the ER doctor recorded only diffuse upper thoracic tenderness

with reports of pain in both arms and legs.

Claimant showed no scrapes, no bruises, and

no objective signs of even mild trauma. The upper thoracic tenderness was not inconsistent
with preexisting shoulder complaints - she has a congenital type III acromion - for which she
had previously received chronic treatment.
56.

Claimant's reported symptoms changed between the initial ER visit and her first

post-accident visit with NP Stolte. To NP Stolte, Claimant reported grossly non-anatomical
pains and paresthesia, swiftly migrating locations of pain, inconsistent responses to testing
upon examination, and unreasonable variances in the intensity of pain.

From physician to

physician, from visit to visit, the major consistency was Claimant's focus upon obtaining
narcotic pain medication.

Because her addictive tendency was well documented before

the industrial accident, it is unreasonable to assign a causal link between her addiction and
the industrial accident. No physician has opined such a link exists.
57.

Although the accident on January 9, 2008 is found to have occurred, it was

suspiciously timely because NP Stolte had discontinued Claimant's longstanding prescriptions
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for narcotics as recently as mid-November 2007. The record contains no evidence regarding
how much narcotic medication Claimant had stockpiled, if any, or how much she rationed
that potential stockpile.

Additionally, Claimant later made frank admissions of her fear

of withdrawal.
58.

The consistent diagnoses among medical providers and experts were for cervical

andlor lumbar strain.

Whether either strain had a permanent, temporary, or no effect at all

upon her preexisting upper and lower back conditions depends upon how much of Claimant's
prior medical records were available to a particular medical provider or expert and whether he
or she believed Claimant's reported history and allegations of pain.

At no time did any

diagnostic imaging or examination testing show a truly objective basis upon which to ascribe
an acute trauma as the likely cause of Claimant's complaints. All of Claimant's complaints
were easily compatible with her degenerative conditions in her spine and extremities.
59.

Claimant established it likely that she sustained a strain of both her cervical

and lumbar areas in the industrial accident.

She alleged a reasonable chronological link

between that accident and the onset of symptoms from her degenerative cervical spine. She
alleged, but failed to prove, a likely causal link. She alleged, but failed to show, a change in her
lumbar complaints before and after the accident. Claimant failed to show an objective basis
upon which to establish a likely causal link between that accident and her degenerative
spine condition.
Medical Care/TTD Benefits

60.

Temporary disability benefits are statutorily defined and calculated for the time

when a claimant is in a period of recovery. Idaho Code § 72-408, et. seq.

Upon medical

stability, a claimant is no longer in the period of recovery. Jarvis v. Rexburg Nursing Center,
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136 Idaho 579, 586, 38 P.3d 617 (2001); Hernandez v. Phillips, 141 Idaho 779, 781,
118 P.3d 111 (2005).
61.

An employer is required to provide reasonable medical care for a reasonable time.

Idaho Code § 72-432(1).

Upon Dr. Adams' examination and evaluation, Employer had a

reasonable basis for discontinuing medical care benefits and for discontinuing TTDs.
62.
considered.

Claimant's ad hominem attack on Dr. Adams is noted and was seriously
However, Claimant failed to show a persuasive factual basis upon which to

find Dr. Adams' examination or opinions to be inaccurate in this instance.

Claimant failed

to show a likely basis upon which to choose another treater's opinion or another expert's
opinion over Dr. Adams'.

Strains of the type diagnosed here could well have resolved to

baseline and MMI by the time of Dr. Adams' evaluation.

The record shows these strains

likely did.
63.

NP Stolte's additional treatment beyond the date of medical stability as

declared by Dr. Adams was not related to the industrial accident. Moreover, the record does
not unequivocally demonstrate
from NP Stolte's care.
open question.
(1989).

that Claimant showed gradual

improvement thereafter

Thus, whether NP Stolte's treatment was reasonable remains an

See, Sprague v. Caldwell Transportation, Inc., 116 Idaho 720, 779 P.2d 395

Moreover, Claimant has failed to cooperate with reasonable recommendations for

physical therapy, home exercise, and walking. Instead, she remains sedentary.
64.

Chiropractor Bailey's records are somewhat inconsistent with his deposition

testimony. However, this inconsistency is unimportant to any question at hand. Five visits
closely spaced in the summer of 2006 and three more visits closely spaced in the summer
of 2007 are, in this case, insufficient bases to show it likely that Claimant had preexisting
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neck complaints.

More relevant are the records of NP Stolte, which show shoulder pains

before the accident which are reasonably consistent with the diffuse upper thoracic tenderness
Claimant reported to the ER doctor on the date of the accident.
65.

Dr. Colburn's opinions are well explained and are respected.

However, his

opinions rely upon the accuracy of Claimant's recitation of her history and symptoms. These
opinions are thus based upon a shaky foundation.
66.

Dr. Larson's opinions are similarly well explained and are respected. However,

having first examined Claimant on August 17, 2010, his involvement was too remote in time
to accept his opinion about MMI. His opinions that the strains did not aggravate underlying
conditions or were, at most, only temporary aggravations of underlying degenerative conditions
which returned to pre-accident baseline, are persuasive.
67.

Dr. Colburn's and Dr. Larson's opinions represent reasonable differences among

professionals of exceptional standing in the community.
68.

Claimant established she was entitled to TTDs to the date of Dr. Adams'

evaluation, but not more.
69.

Claimant established she was entitled to medical care to the date of Dr. Adams'

evaluation.

She is further entitled to benefits for palliative medical care to the extent

Defendants already paid for it, but not more.
CONCLUSIONS OF LAW

1.

Claimant sustained an injury - a lumbar and cervical strain - in a compensable

industrial accident on January 9, 2008;
2.

She is entitled to TTDs and medical care benefits to Febmary 19, 2009, and

for palliative medical care benefits to the extent already paid for by Defendants;
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3.

Claimant failed to show it likely her injury accelerated, exacerbated, or lit up

any underlying degenerative conditions that existed before the industrial accident.
RECOMl\;IENDATION

The Referee recommends that the Commission adopt the foregoing Findings of Fact
and Conclusions of Law as
DATED this

own and issue an appropriate final order.
day of March, 2012.
INDUSTRIAL COMMISSION

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND RECOMMENDATION -16

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

KATHERINE HARRIS,
Claimant,

IC 2008-002039

v.

INDEPENDENT SCHOOL DISTRICT NO.1,
Employer,
and
IDAHO STATE INSURANCE FUND,
Surety,
Defendants.

ORDER

FILED

APR - 6 2012
MUS1f!l1AL COMMISS1ON

Pursuant to Idaho Code § 72-717, Referee Douglas A. Donohue submitted the record
in the above-entitled matter, together with his recommended findings of fact and conclusions
of law to the members of the Idaho Industrial Commission for their review.

Each of the

undersigned Commissioners has reviewed the record and the recommendations of the Referee.
The Commission concurs with these recommendations. Therefore, the Commission approves,
confirms, and adopts the Referee's proposed findings of fact and conclusions of law as its own.
Based upon the foregoing reasons, IT IS HEREBY ORDERED that:
1.

Claimant sustained an injury

a lumbar and cervical strain - in a compensable

industrial accident on January 9, 2008;
2.

She is entitled to TTDs and medical care benefits to February 19, 2009, and

for palliative medical care benefits to the extent already paid for by Defendants;
3.

Claimant failed to show it likely her injury accelerated, exacerbated, or lit up

any underlying degenerative conditions that existed before the industrial accident.

ORDER-l

4.

Pursuant to Idaho Code § 72-718, this decision is final and conclusive as to all

matters adjudicated.
DATED this - - - - ' - - - day

-f-~~"-----'

2012.

INDUSTRlAL COMMISSION

Thomas P. Baskin, Commissioner
I

II)
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Assistant Commission SecretarY
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CERTIFICATE OF SERVICE

&;~
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I hereby certify that on the
day of
correct copy of FINDINGS, CONCLUSIONS, AND
States Mail upon each of the following:
NED A. CANNON
508 EIGHTH STREET
LEWISTON,ID 83501
MARK T. MONSON
P.O. BOX 8456
MOSCOW, ID 83843
db

ORDER-2

_ _ _ _ ' 2012, a true and
ER were served by regular United

2

3
4

5
6

WYNN MOSMAN
MOSMAN LAW OFFICES
803 S. Jefferson, Suite 4
P.O. Box 8456
Moscow, ID 83843
(208) 882-0588
(208) 882-0589 FAX
Idaho State Bar No. 4582
Washington State Bar No. 22245
Attorneys for Defendants
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

8

KATHERINE H. HARRIS,

IC No.: 2008-002039

9

Claimant,
10

11

12

v.

MOTION TO CORRECT AND AMEND
FINDINGS OF FACT, CQNCLUSIONS

INDEPENDENT SCHOOL DISTRICT
NO.1,

OF LAW, AND ORDER

~~

-=?i

'J1

13

Employer,
14

And
15

STATE INSURANCE FUND,
16

17

Surety,
Defendants.

18

COMES NOW, Defendants, Independent School District No.1, and Idaho State Insurance
19

Fund, by and through their attorney of record, Wynn Mosman, of Mosman Law Offices, and
20

respectfully request that the Conclusions and Order be corrected and amended to reflect:
21

1. That claimant is entitled to TTD's and medical care benefits to February 19, 200~, and for
22

23
24

25

palliative medical care benefits to the extent already paid for by Defendants. (See Findings of Fact,
MOTION TO CORRECT AND AMEND FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDER; Page 1

®/1;\
MOSMAN~
LAW OFFICES

Conclusions of Law and Recommendation, Page 15, Conclusions of Law, paragraph 2);
2

3

2. Claimant is entitled to TTD's and medical care benefits to February 19, 200~, and for

palliative medical care benefits to the extent already paid for by Defendants. (See Order, page 1,

4

paragraph 2).
5

It is clear that it was the Referee's intention to recommend that medical and TTD benefits
6

conclude as of the date of Dr. Warren Adams IME. (See Findings of Fact, Conclusions of Law, and
7
8
9
10

11

12

Recommendation, page 4, paragraph 8 wherein the Referee notes that claimant was examined on
February 19, 2008. Also see Findings of Fact, Conclusions of Law, and Recommendation, page 14,
paragraph 61 wherein the Referee writes, "upon Dr. Adams) examination and evaluation, employer
had a reasonable basis for discontinuing medical care benefits and for discontinuing TTD' s."
Respectfully submitted this

13

Ji

day of April, 2012.

/

~/z 1- ",

wYNM~S~

14

Attordey for Defendants
15
16

17
18
19
20

CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the
foregoing was mailed, by regular mail, postage paid,
addressed to:
Ned Cannon
Attorney at Law
508 Eighth St.
Lewiston, ID 83501

21

22

23
24

25

MOTION TO CORRECT AND AMEND FINDINGS· OF FACT,
CONCLUSIONS OF LAW, AND ORDER; Page 2

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
KATHERINE HARRIS,

IC 2008-002039

Claimant,
v.

ERRATUM

INDEPENDENT SCHOOL DISTRICT NO.1,
Employer,

FILID

and

APR 2 6 2012

IDAHO STATE INSURANCE FUND,

MU8'fRfAl. COMMISSKJI

Surety,

Pursuant to Defendants' motion filed April 13, 2012, the Commissioners reviewed the
findings of fact, conclusions of Law and the Order in the above matter. The Commissioners
considered the following pages and said corrections:
In the Industrial Commission's Findings of Fact, Conclusions of Law, and Order entered
April 6, 2012, on page 15 of the Conclusion of Law for number 2, and on page 1 of the Order for
number 2, which the year currently reads as follows:
1. She is entitled to TTDs and medical care benefits to February 19, 2009,
and for palliative medical care benefits to the extent already paid for by
Defendants;
Due to an inadvertent error regarding the year as described above, this year is now
corrected on both these lines and changed to "2008" with this erratum.
DATED this

JG~

day of

~kQ ~

,2012.
INDUSTRIAL COMMISSION
/'

Thomas P. Baskin, Commissioner

ATTES .,
J

ERRATUM-l

R. D. Maynard, Commissioner

CERTIFICATE OF SERVICE

til

\ '"

I hereby certify that on the,~ day of
'lilA)
,2012, a true and correct
copy of the ERRATUM was served by regular United \ ates Mail upon each of the following:
NED A. CA};TNON
508 EIGHTH STREET

LEWISTON,ID 83501
MARK T. MONSON
P.O. BOX 8456
MOSCOW, ID 83843

dkb

ERRATUM-2

NED A. CANNON, ISB No. 2331
SMITH & CANNON PLLC
508 Eighth Street
Lewiston, ID 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
Attorney for Claimant!Appellant
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
KATHERINE H. HARRIS,
Case No.: 2008-002039
Claimant!Appellant,
NOTICE OF APPEAL

v.
INDEPENDENT SCHOOL DISTRICT NO.1,
Employer, and IDAHO STATE INSURANCE
FUND,

F

ED

8

DefendantslRespondents.

TO:

The above named Respondents, INDEPENDENT SCHOOL DISTRICT NO.1,
Employer, and IDAHO STATE INSURANCE FUND, Surety;

AND TO:

Wynn Mosman, attorney of record;

AND TO:

The Clerk of the above-entitled Industrial Commission.

NOTICE IS HEREBY GIVEN THAT:
1.

The above named Claimant/Appellant, Katherine H. Harris, appeals against the

above named DefendantslRespondents to the Idaho Supreme Court from the following Order:

NOTICE OF APPEAL

1

Order (concurring with and accepting Referee Douglas A. Donahue's Findings of Fact,
Conclusions of Law, and Recommendation); entered in the above entitled action on April 6,

2012; Chairman Thomas E. Limbaugh presiding.
2.

Claimant!Appellate has a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders under and pursuant to
Rule 4 and 11 (d) LA.R. and Idaho Code § 72-724.
3.

A preliminary statement of the issues on appeal include, but are not limited to, the

following:
A.

Whether the Industrial Commission erred in disallowing Katherine Harris's
reasonable and necessary workers' compensation benefits, including medical
expenses, subsequent to February 19,2008, despite finding that she had suffered a
compensable industrial accident on January 9, 2008;

B.

Whether the Industrial Commission erred when it arbitrarily determined that
February 19, 2008, was the cut-off date for further workers' compensation
benefits for Ms. Harris;

C.

Whether the Industrial Commission erred by finding that Katherine Harris's
supposed addictive tendencies and/or supposed addiction to pain medications
precluded her entitlement to all workers' compensation benefits after February 19,
2008;

D.

Whether the Industrial Commission erred as a matter of law when it determined
that Ms. Harris was not entitled to benefits beyond February 19,2008, and instead
focused and ruled on the irrelevant inquiry of whether Ms. Harris was addicted to
pain medications;

NOTICE OF APPEAL
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E.

Whether the Commission went beyond the scope of its decision-making authority
when it apparently diagnosed Ms. Harris with a prescription medication

addiction-instead of focusing and ruling on whether Ms. Harris's injuries
entitled her to benefits beyond February 19, 2008;
F.

Whether the Industrial Commission erred by failing to liberally construe the
provisions of Idaho's Workers' Compensation Law in Katherine Harris's favor;

G.

Whether there was substantial and competent evidence supporting the Industrial
Commission's decision that Ms. Harris had an underlying and pre-existing
cervical condition that had manifested prior to her industrial accident;

H.

Whether there was substantial and competent evidence supporting the Industrial
Commission's decision that Ms. Harris "failed to show it likely that her injury
accelerated, exacerbated, or 'lit up' any underlying degenerative conditions that
existed before the industrial accident";

I.

Whether the Commission abused its discretion in failing to award Ms. Harris
attorney fees and costs pursuant to Idaho Code § 72-804 because Ms. Harris's
employer and surety, among other things, contested her claim for compensation
without reasonable grounds to do so;

J.

Whether attorney fees and costs are warranted on this appeal pursuant to Idaho
Code § 72-804 and Idaho Appellate Rule 41 based on the grounds that Ms.
Harris's employer and surety refused to pay workers' compensation benefits
without reasonable grounds to do so;

K.

Whether the Industrial Commission abused its discretion in denying admission of
Claimant's addendum to Hearing Exhibit E;

NOTICE OF APPEAL
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L.

\\'hether the Industrial Commission was fair and impartial and, as such, free of
passion and prejudice toward Claimant!Appellant and/or Counsel when
considering and rendering its Order;

M.

\Vnether the Industrial Commission construed its rules/laws liberally to secure a
just, speedy, and economical determination of all issues;

N.

Whether provisions 2, 3, and 4 of the Industrial Commission's Order filed on
April 6, 2012, should be set aside and reversed to order Claimant's/Appellant's
entitlement for all TTD, medical benefits, and all other benefits on and after
February 19, 2009; and

O.

Whether ClaimantlAppellant was denied due process and was otherwise denied
reasonable and fair hearing by the Commission's undo delay between the Hearing
on December 3, 2010, Case Submission in May of 2010, and entry of Findings
and Order on April 6, 2012.

4.

No order has been entered sealing any portion of the record.

S.

A reporter's transcript is requested. The entire reporter's standard transcript as

defined in Rule 2S(a), LA.R. is requested, although it is submitted that a full and accurate
transcript of the hearing in this matter has been transcribed and filed with the Industrial
Commission; it is Claimant's/Appellant's understanding that the parties have been provided a
copy of such transcript.
6. Claimant!Appellant requests the following documents be included in the Industrial
Commission's record, in addition to those automatically included under Rule 28, LA.R.
Claimant!Appellant understands that the standard Idaho Industrial Commission record
automatically includes:

NOTICE OF APPEAL
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a.

The original or amended Complaint, Petition, Application, or other initial

pleading;
b.

Any answer or response thereto;

c.

A list of exhibits offered, whether or not admitted;

d.

The Industrial Commission's Order and Findings of Fact, Conclusions of Law,

and Recommendation filed on April 6, 2012.
f.

This Notice ofAppeal, along with a table of contents index.

In addition to the standard clerk's record, Claimant!Appellant requests the following
additional documentation be included in the Industrial Commission's record:
1.

All Claimant's/Appellant's exhibits offered and/or admitted;

2.

All Defendants' /Respondents' exhibits offered and/or admitted;

3.

A copy of the original deposition of Kurt Bailey, R.N., D.C., which was also

marked as an exhibit;
4.

Claimant's Post-Hearing Memorandum;

5.

Defendants' Post Hearing Brief,

6.

Claimant's Post-Hearing Rely Memorandum;

7.

Defendants' Reply to Claimant's Second Memorandum;

8.

Claimant's Motion to Supplement Rule X Exhibits; and

9.

Affidavit of Ned A. Cannon in Support of Claimant's Motion to Supplement Rule

X Exhibits.
7.

I certify that a copy of this Notice of Appeal has been served on Kristi Lynn

Evans, CSR, Notary Public.

NOTICE OF APPEAL

5

a.

The undersigned has spoken with K&K Reporting and is advised that the

original transcript has been filed before the Industrial Commission, and no fee is owed at this
time.
b.

There is no estimated fee for preparation of the reporter's transcript based

on the notes above.
c.

The estimated $100 fee for preparation of the Industrial Commission's

record has been paid concurrent with the filing of this Notice ofAppeal.
d.

The filing fee of $86 has been paid concurrent with the filing of this

Notice ofAppeal.

e.

That service has been made upon all parties required to be served pursuant

to tA.R. 20. That service has been made on the attorney general ofIdaho pursuant to Section 671401(1), Idaho Code.
DATED, this 16 th day of May, 2012.

SMITH & CANNON PLLC

ed A. Cannon, attorney for Claimant!Appellant

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE

I hereby certify that on the date indicated below, in accordance with Idaho Rule of Civil
Procedure 5(b), a true and correct copy of this Notice of Appeal was served to the following, via
the method indicated below:

Via:
(./) U.S. Mail
( ) Hand Delivered
( ) Overnight Delivery via FedEx
( ) Facsimile
( ) Email (pdf attachment)

Wynn Mosman
MOSMAN LAW OFFICES

803 S. Jefferson, Suite 4
Moscow, ID 83843

Via:
(./) U.S. Mail
( ) Hand Delivered
( ) Overnight Delivery via FedEx
( ) Facsimile
( ) Email (pdf attachment)

Kristi L. Evans
K & K REpORTING
P.O. Box 574
Lewiston, ID 83501

Via:
(./) U.S. Mail
( ) Hand Delivered
( ) Overnight Delivery via FedEx
( ) Facsimile
( ) Email (pdf attachment)

Lawrence G. Wasden
OFFICE OF THE ATTORNEY GENERAL

700 W. Jefferson Street
P.O. Box 83720
Boise, ID 83720-0010

Via:
( ) U.S. Mail
( ) Hand Delivered
(/) Overnight Delivery via FedEx
( ) Facsimile
( ) Email (pdf attachment)

Dena Burke
IDAHO INDUSTRIAL COMMISSION

P.O. Box 83720-0041
Boise, ID 83720

Signed this 16th day of May, 2012, at Lewiston, Idaho.

/&~
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KA THERINE H. HARRlS,

Supreme Court No.

Claimant!Appellant,

v.
INDEPENDENT SCHOOL DISTRlCT NO.1,
Employer, and IDAHO STATE INSURANCE
FUND, Surety,

m

g

CERTIFICATE OF APPEAL

DefendantslRespondents.

Appeal From:

Industrial Commission, Chairman, Thomas E.
Limbaugh, presiding.

Case Number:

IC 2008-002039

Order Appealed from:

Findings of Fact, Conclusions of Law, and
Recommendation, filed April 6, 2012; and Order,
filed April 6, 2012; Erratum, filed April 26, 2012.

Attorney for Appellant:

Ned A. Cannon
508 8th St.
Lewiston, Idaho 83501

Attorney for Respondents:

Mark T. M son
\
PO Box 56
Mose , Idaho 83843

Appealed By:

Claimant!Appellant

Appealed Against:

DefendantslRespondents

Notice of Appeal Filed:

May 18,2012

Appellate Fee Paid:

$86.00

CERTIFICATE OF APPEAL FOR KATHERINE HARRIS - 1
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FILED - ORIGINAL
MAY 2 J 2012

Name of Reporter:

K&K Reporting
380 Clearcreek Road
Kooskia, ID 83539-5098

Transcript Requested:

Standard transcript has been requested. Transcript has
been prepared and filed with the Commission.

Dated:

May 18,2012

CERTIFICATE OF APPEAL FOR KATHERINE HARRIS - 2

CERTIFICATION

I, SHELLY R. BLEDSOE, the undersigned Assistant Secretary of the Industrial
Commission of the State of Idaho, hereby CERTIFY that the foregoing is a true and correct
photocopy of the NOTICE OF APPEAL FILED MAY 18, 2012; THE COMMISSION'S
FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOlVIMENDATION A.ND
ORDER FILED APRIL 6, 2012; ERRATUM ENTERED APRIL 26, 2012; and the whole
thereof, in IC case number 2008-002039 for Katherine Harris.
IN WITNESS ~REOF, I ave hereunto set my hand and affixed the official seal of
said Commission this ~ day of
, 201

CERTIFICATION ON KATHERINE HARRIS
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BEFORE THE SUPREME COURT OF THE STATE OF IDAHO
KATHERINE H. HARRIS,
Claimant!Appellant,

Supreme Court No. 39968

v.
INDEPENDENT SCHOOL DISTRICT NO.1,
Employer, and IDAHO STATE INSURANCE
FUND, Surety,
DefendantslRespondents.

AMENDED
CERTIFICATE OF APPEAL
FOR KATHERINE H. HARRIS

Appeal From:

Industrial Commission, Chairman Thomas E. Limbaugh presiding.

Case Number:

IC 2008-002039

Order Appealed from:

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
RECOMMENDATION AND ORDER FILED APRIL 6, 2012;
ERRATUM FILED APRIL 26,2012.

Attorney for Appellant:

NED A. CANNON'
508 EIGHTH STREET
LEWISTON, ID 83501

Attorney for Respondents: WYNN MOSMAN
P.O. BOX 8456
MOSCOW, ID 83843

-ORIGINAL
MAY 3 I 2012

Appealed By:

KATHERINE H. HARRIS, Claimant

Appealed Against:

INDEPENDENT SCHOOL DISTRICT NO.1, Employer, and
IDAHO STATE INSURANCE FUND, Surety, Defendants

Notice of Appeal Filed:

May 18,2012

Appeilate Fee Paid:

$86.00

Name of Reporter:

K&K Reporting
380 Clear Creek Road
Kooskia, ID 83539-5098

Transcript Requested:
Dated:

@

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

KATHERINE H. HARRIS,

Supreme Court No. 39968

Claimant/Appellant,
v.
INDEPENDENT SCHOOL DISTRICT NO.1,
Employer, and IDAHO STATE INSURANCE
F1JND, Surety,
Defendants/Respondents.

NOTICE OF COMPLETION

TO: STEPHEN W. KENYON, CLERK OF THE COURTS;
AND NED A. CANNON, ESQ., FOR CLAIMANT KATHERINE H. HARRIS;
AND WYNN R. MOSMAN, ESQ., FOR DEFENDANTS: INDEPENDENT SCHOOL
DISTRICT NO.1, AND IDAHO STATE INSURANCE FUND
YOU ARE HEREBY NOTIFIED that the Agency's Record was completed on this date,
and, pursuant to Rule 24(a) and Rule 27(a), Idaho Appellate Rules, copies of the same have been
served by regular U.S. mail upon each of the following:
NED A. CANNON
508 EIGHTH STREET
LEWISTON,ID 83501

WYNN MOSMAN
P.O. BOX 8456
MOSCOW, ID 83843

You are further notified that, pursuant to Rule 29(a), Idaho Appellate Rules, all
parties have twenty-eight days from this date in which to file objections to the Record,
including requests for corrections, additions or deletions.

In the event no objections to the

Agency's Record are filed within the twenty-eight day period, the !Transcript and Record
shall be deemed settled.
DATED at Boise, Idaho this-===-

ission Secretary
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